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US. Customs Service 
(T.D. 74-130) 
Abstracts of Customs Service decisions 


DEPARTMENT OF THE TREASURY, 
OrriceE OF THE COMMISSIONER OF CusToMs, 
Washington, D.C., April 17,1974. 


The following are abstracts of Customs Service interpretative deci- 
sions which have been rendered in the recent past. 
(133.121) 


Leonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


MARKING 


T.D. 74-130(1) United Kingdom, abbreviation, marking of coun- 
try of origin.—Since the marking “Made in UK” will indicate the 
country of origin of goods manufactured in the United Kingdom of 
Great Britain and Northern Ireland, this abbreviated form will be an 
acceptable country of origin marking. Headquarters letter dated Jan- 
uary 22,1974. (MAR-2-01) 


TARIFF CLASSIFICATION 


T.D. 74-130(2) Articles of textile materials. Poultry rings—An 
elastic cord that consists of two rubber monofilaments, approximately 
15 to 16 inches long, completely encased in a wrapping of two cotton 
yarns, the ends of the cord being tied together to form a loop, is 
classifiable, if in chief value of the rubber monofilaments, under the 
provision for Articles nspf, of textile materials, * * * Not orna- 
mented, * * * Other, in étem 389.70, TSUS. Headquarters letter dated 
February 22,1974. (475.42) 
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T.D. 74-130(3) Containers, of wood, designed for use in the har- 
vesting of fruits and vegetables. Pallet boxes, bulk fruit—Bulk fruit 
pallet boxes, made of plywood or lumber, which are filled in the 
orchard by pickers and moved by tractor to nearby storage packing- 
house or climate controlled warehouse, where fruits are held in inci- 
dental storage in these containers for periods of time from 1 day 
through 8 months, are classifiable under the provision for * * * Con- 
tainers, * * * of wood, * * * Containers designed for use in the 
harvesting of fruits and vegetables, in item 204.27, TSUS. This clas- 
sification is based upon a uniform and established practice at various 
ports to classify these containers under item 204.27, TSUS. This prac- 
tice is not clearly wrong and will be continued until Headquarters 
should have occasion to rule otherwise. Headquarters letter dated 
February 13, 1974. (481.31) 


T.D. 74-130(4) Edam and Gouda cheeses. Cheese powder, Edam 
and Gouda.—A cheese powder processed from 60 percent Edam and 40 
percent Gouda, containing 40 percent fat content and 8 percent mois- 
ture, is classifiable under the provision for Edam and Gouda cheeses, 
in item 117.25, TSUS, subject to quota limitations of item 950.09B, 
Appendix to the TSUS. Headquarters letter dated January 9, 1974. 
(452.53) 


T.D. 74-130(5) Llectromechanical appliances. Denture cleaner and 


sterilizer—A device used to clean and sterilize dentures, operated elec- 
trically, is classifiable under the provision for * * * Electromechani- 
cal appliances, * * * With self-contained electric motors, of types used 
in the household, * * * Other, in item 683.32, TSUS. Headquarters 
letter dated February 26,1974. (426.851) 


T.D. 74-130(6) Fabric of textile materials. Coated fabrics.— 
Woven fabrics, of man-made fibers, that have had applied to one sur- 
face nontransparent rubber or plastics, are not coated for purposes 
of Headnote 2(a), Part 4C, Schedule 3, TSUS, if the yarns or fila- 
ments on both the coated and uncoated surfaces of the fabric are 
equally discernible to the naked eye. A partial or complete obscurity 
of all the yarns or filaments caused by a coating of rubber or plastics 
applied to a fabric may result in the fabric being considered coated 
for tariff purposes. Headquarters letter dated November 1, 1973. 
(474.7) 


T.D. 74-130(7) Machines, nspf. Four-wheel, chain-driven carriage 
cycle and adult chain-driven tricycle—A four-wheel, chain-driven 
carriage cycle and adult chain-driven tricycle are properly classifi- 
able under the provision for Machines nspf, * * * in item 678.50, 
TSUS. These and other chain-driven vehicles powered by a bicycle- 
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type mechanism are not regarded as “not self-propelled” within the 
meaning of item 692.60, TSUS, and are, therefore, excluded from item 
692.60, TSUS. T.D. 56490(122) is overruled; T.D. 73-159(8) is over- 
ruled in part. Bureau letter dated February 13, 1974. (433.6) 


T.D. 74-130(8) Medical instruments and apparatus. Inflatable 
cuff —aAn inflatable balloon cuff, consisting of a rubber tube, ap- 
proximately 14-inch in diameter, 14 inches long, having an inflatable 
doughnut about 6 inches in circumference at one end, and used to 
perform a barium test in the examination of the gastro-intestinal 
tract, is classifiable under the provision for * * * Catheters, * * * and 
parts thereof, in item 709.09, TSUS, rather than under the provision 
for parts of medical apparatus, in item 709.27, TSUS. T.D. 72-340 
(17) is hereby modified accordingly. Headquarters letter dated Jan- 
uary 24,1974. (465.264) 


T.D. 74-130(9) Plastics articles, nspf. Banding.—Plastic banding, 
0.478 inch wide by 0.035 inch thick, imported in 6,000 feet lengths, and 
then cut to length for use in bracing wooden baskets, designed for 
use in the harvesting of fruits and vegetables, is classifiable under the 
provision for Articles nspf, of rubber or plastics, * * * Other, in 
item 774.60, TSUS. Headquarters letter dated February 13, 1974. 
(481.34) 


T.D. 74-130(10) Wearing apparel, of textile materials. Shirts.— 
A cotton corduroy garment that resembles a shirt because of its collar, 
construction, and use, and which would not ordinarily be worn over a 
shirt, although intended to be worn outside the pants or skirt, is con- 
sidered a shirt for tariff purposes and classifiable, if intended for use 
by men or boys, under the provision for Other men’s or boys’ wearing 
apparel, not ornamented, Of cotton, * * * Not knit, * * * Shirts, in 
item 380.27, TSUS; or, if intended for use by women or girls, under 
the provision for Other women’s, girls’ * * * wearing apparel, not 
ornamented, Of cotton, * * * Not knit, Other, in item 382.33, TSUS. 
Headquarters letter dated January 25,1974. (471.3) 


(T.D. 74-131) 
Reimbursable services—Excess cost of preclearance operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., April 18, 1974. 


Notice is hereby given that pursuant to section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
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costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning 
May 12, 1974. 


Biweekly 
Installation excess cost 


Montreal, Canada 
Toronto, Canada 
Kindley Field, Bermuda 
Nassau, Bahama Islands 
Vancouver, Canada 
Winnipeg, Canada 


(FIS-9-05) 


Leonarp LEHMAN, 
Acting Commissioner of Customs. 


[Published in the Federal Register April 25, 1974 (39 FR 14616) ] 


(T.D. 74-132) 
Bonded Carriers 
Approval and discontinuance of carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER or CUSTOMS, 
Washington, D.C., April 18, 1974. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at end of 
list. 


Date of Date of Filed with district 
Name of principal and surety bond approval director; 
tor; amount 


California Cartage Co., Inc., 20021 Susana Rd., | May 29,1971 | May 29,1971 | Los Angeles, 
Compton, Calif., motor carrier; Mid-Century Ins. Calif.; 
Co. $25,000 

(PB 5/29/65) D 5/28/71 ! 


M. T. Farms, Clinton, Ind., motor carrier; The North | Sept. 26,1973 | Oct. 24,1973 | Cleveland, Ohio; 
River Ins. Co. 000 


Footnotes at end of table. 
537-663—74——_-2 
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Date of Dateof | Filed with district 
Name of principal and surety bond approval | director/area 
director; amount 


| 
Hunnewell Trucking, Ine., 551 Commercial St., | Jan. 18,1968 | Feb. 2, 1968 Portland, Me.; 
Portland, Me., motor carrier; Maine Bonding & $25,000 
Casualty Co. 
D 10/23/73 | 
Kealy Trucking Co., 3621 Lakeside Ave., Cleveland, .‘ . 24,1973 | Cleveland, Ohio; 
Ohio; motor carrier; The Buckeye Union Ins. Co. $25,000 
National Railroad Passenger Corp.,; 955 L’Enfant . 26,1973 | St. Albans, Vt.; 
Plaza N. SW., Washington, D.C., rail carrier; Con- $50,000 
tinental Casualty Co. 
(PB 9/21/72) D 10/26/73 ? 
Pacific Freightways Ltd., 8051 Enterprise, Burnaby, . 93,1973 . 16,1973 | Seattle, Wash.; 
B.C., Canada, motor carrier; Peerless Ins. Co. $25,000 
E. J. Persons Transport Lid., 785 Main St., Cowans- 30, 1973 . 29,1973 | St Albans, Vt.; 
ville, Quebec, Canada, motor carrier; St. Paul Fire $25,000 
& Marine Ins. Co. 

(PB 6/30/66) D 10/29/73 $ 
James Ricciardi & Sons, Inc., 203 Fillmore St., Staten 18, 1973 18,1973 | New York Sea- 
Island, N.Y., motor carrier; St. Paul Fire & Marine port; $25,000 

Ins. Co. 
San Pedro Harbor Ship Supply, 401 S. Mesa St., San . 24,1973 . 25,1973 | Los Angeles, 

Pedro, Calif., motor carrier; St. Paul Fire & Marine Calif.; 

Ins. Co. $25,000 
Scott Truck Line, Inc., 2950 Blake St., Denver, Colo., - 81971 . 31,1972 | Chicago, Ill; 

motor carrier; Transport Indemnity Co. $25,000 

D 10/24/73 

Transcon Services Ltd., P.O.B. 5300, Vancouver, 27,1973 . 14,1973 | Seattle, Wash.; 

B.C., Canada, motor carrier; St. Paul Fire & Marine $25,000 

Ins. Co. 











1 Surety is Hartford Accident & Indemnity Co. 
2 Surety is The Aetna Casualty & Surety Co. 
* Surety is The Continental Ins. Co. 


(BON-3-03) 
Leronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 74-133) 


Countervailing duties—Sugar content of certain articles from 
Australia 


Net amount of bounty declared for the period September 1973 through December 
1973 for products cf Australia subject to the countervailing duty order pub- 
lished in T.D. 54582. Section 159.47(f), Customs Regulations, amended 


DeEpaRTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 





CUSTOMS 
TITLE 19—CUSTOMS DUTIES 
Cuartrer I—Unrrep States Customs Service 
PART 159—LIQUIDATION OF DUTIES 


The Treasury Department is in receipt of official information that 
the rates of bounties or grants paid or bestowed by the Australian 
Government within the meaning of section 303, Tariff Act of 1930 
(19 U.S.C. 1303), on the exportation during the period September 1973 
through December 1973 of approved fruit products and other approved 
products containing sugar are the amounts set forth in the following 
table: 


MERCHANDISE—APPROVED FRUIT PRODUCTS AND OTHER APPROVED 
PRODUCTS 


Net amount of bounty 
Month per 2,240 lbs. of sugar content 
September 1973 Aus. $4. 60 
October 1973 nil 
November 1973 2. 60 
December 1973 nil 


The net amount of bounties or grants on the above-described com- 
modities which are manufactured or produced in Australia is hereby 
ascertained, determined, and declared to be the rate stated in the above 
table. Additional duties on the above-described commodities, except 
those commodities covered by T.D. 55716 (27 F.R. 9595), whether im- 
ported directly or indirectly from that country, equal to the net 
amounts of the bounty shown above shall be assessed and collected. 

The table in section 159.47(f) under “Australia—Sugar content of 
certain articles” is amended (1) by deleting therefrom the reference 
to T.D. 72-314 and (2) by adding a reference to this Treasury Deci- 
sion. As amended the last three lines of the table under this commodity 
will read: 


Country Commodity ee Action 
ision 


73-98 | New rate 
73-277 | New rate 
New rate 
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(B.S. 251, sees. 303, 624, 46 Stat. 687, 759; 19 U.S.C. 66, 1303, 1624.) 
(APP-4-05) 
Vernon D. Acree, 
Commissioner of Customs. 
Approved April 18, 1974: 
James B. CLawson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register April 25, 1974 (39 FR 14589) ] 


(T.D. 74-134) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds) Customs Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFIce oF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., April 22, 1974. 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the bond 
previously outstanding has been discontinued on the month, day, and 
year represented by the figures which follow. “PB” refers to a previous 
bond, dated as represented by figures in parentheses immediately fol- 
lowing, which has been discontinued. If the previous bond was in the 
name of a different company or if the surety was different, the infor- 
mation is shown in a footnote at end of list. 


Date term Date of Filed with area 
Name of principal and surety commences approval director of 
customs; amount 


Balair AG, Inc., Basle, Switzerland; Federal Ins. Co..| Nov. 14,1973 | Feb. 12,1974 | J. F. K. Airport; 
$100,000 
British Midland Airways Ltd., 516 Fifth Ave., New | July 22,1971 | July 28,1971 | New York Sea- 
York, N.Y.; Insurance Co. of North America. port; $100,000 
D 4/11/74 


The foregoing principals have not been designated as carriers of 
bonded merchandise. 


(BON-3-01) 


Leonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 





CUSTOMS 
(T.D. 74-135) 
a Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles in certain categories manufactured 
or produced in Colombia 


DEPARTMENT OF THE TREASURY, 
OFrFIcE OF THE CoMMISSIONER oF CusToMs, 
Washington, D.C., April 22, 1974. 


There is published below the directive of April 10, 1974, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the restriction 
on entry into the United States of cotton textiles in certain categories 
manufactured or produced in Colombia. This directive further amends 
but does not cancel that Committee’s directive of June 13, 1973 (T.D. 
73-184). 

This directive was published in the Federal Register on April 15, 
1974 (39 FR 13579) , by the Committee. 


(QUO-2-1) 
J. D. Coteman, 


Acting Director, 
Duty Assessment Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C, 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
April 10, 1974. 
CoMMISSIONER oF CusTOMS 


Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CoMMISSIONER: 


On June 13, 1973, the Chairman, Committee for the Implementation 
of Textile Agreements, directed you to prohibit entry during the 
twelve-month period beginning July 1, 1973 of cotton textiles and cot- 
ton textile products in certain specified categories produced or manu- 
factured in Colombia in excess of designated levels of restraint. The 
Chairman further advised you that the levels of restraint are subject 
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to adjustment. This directive was previously amended by directives 
of October 19, 1973 and February 8, 1974. 

Pursuant to paragraphs 5A and 9 of the Bilateral Cotton Textile 
Agreement of June 25, 1971 between the Governments of the United 
States and Colombia, and in accordance with the procedures of Execu- 
tive Order 11651 of March 3, 1972, you are directed, effective as soon 
as possible, to increase by the amounts indicated the levels of restraint, 
as amended, established in the aforesaid directive of June 13, 1973, for 
the following categories: 

Increase in the Twelve-Month 
Category Level of Restraint 
5/6 219,051 square yards 
16 112,131 square yards 
22/23 418,950 square yards 
26 (duck)? 62,295 square yards 


The actions taken with respect to the Government of Colombia and 
with respect to imports of cotton textiles and cotton textile products 
from Colombia have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner of 
Customs, being necessary to the implementation of such actions fall 
within the provisions of 5 U.S.C. 553. This letter will be published in 
the Federal Register. 


Sincerely, 


Seto M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 


1The term “adjustment” refers to those provisions of the Bilateral Cotton Textile 
Agreement of June 25, 1971 between the Governments of the United States and Colombia 
which provide, in part, that within the aggregate and applicable group limits, limits 
on certain categories may be exceeded by not more than five percent; for the limited 
carryover of shortfalls in certain categories to the next agreement year; and for 
administrative arrangements. 
2 The T.S.U.S.A. numbers for duck fabric are the following: 
320.—01 through 04, 06, 08 326.—01 through 04, 06, 08 
321.—01 through 04, 06, 08 327.—01 through 04, 06, 08 
322.—01 through 04, 06, 08 328.—01 through 04, 06, 08 





CUSTOMS 
(T.D. 74-136) 


Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles and cotton textile products in categories 26 
(other) and 49 manufactured or produced in the Social Federal Republic of 
Yugoslavia 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 


Washington, D.C., April 22, 1974. 


There is published below the directive of April 10, 1974, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the restriction 
on entry into the United States of cotton textiles and cotton textile 
products in categories 26 (other) and 49 manufactured or produced in 
the Socialist Federal Republic of Yugoslavia. This directive amends 
but does not cancel that Committee’s directive of December 20, 1973 
(T.D. 73-25). 

This directive was published in the Federal Register on April 15, 
1974 (39 FR 13579) , by the Committee. 


(QUO-2-1) 
J. D. Coteman, 
Acting Director, 
Duty Assessment Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


April 10, 1974. 
CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CoMMISSIONER: 


This directive amends but does not cancel the directive issued to you 
on December 20, 1973 by the Chairman, Committee for the Implemen- 
tation of Textile Agreements, concerning imports into the United 
States of certain cotton textiles and cotton textile products produced or 
manufactured in the Socialist Federal Republic of Yugoslavia. 

The first paragraph of the directive of December 20, 1973 is hereby 
amended to show a level of restraint of 2,140,683 square yards for cot- 
ton textile products in Category 26 (other than duck fabric) and 
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58,308 dozen for Category 49 produced or manufactured in the Social- 
ist Federal Republic of Yugoslavia. These amended levels of restraint 
have not been adjusted to reflect any entries made on or after Janu- 
ary 1, 1974. 

The actions taken with respect to the Government of the Socialist 
Federal Republic of Yugoslavia and with respect to imports of cotton 
textile products from the Socialist Federal Republic of Yugoslavia 
have been determined by the Committee for the Implementation of 
Textile Agreements to involve foreign affairs functions of the United 
States. Therefore, the directions to the Commissioner of Customs being 
necessary to the implementation of such actions, fall within the foreign 
affairs exception to the rule-making provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 


Sera M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Tradé Assistance 


Erratum 


In the Customs Bulletin of April 3, 1974, Vol. 8, No. 14, T.D. 
74-98(21) should read as follows: 


T.D. 74-98(21) Printed matter, textual and pictorial. Blister 
pack cards.—A shipment of printed paper cards and molded plas- 
tic blisters, in chief value of the printed paper cards, intended for 
assembly after importation, together with appropriate merchan- 
dise, into “blister packs” of such merchandise, are classifiable as 
separate items, rather than as a single, unassembled article of 
paper, nspf. The printed cards, if printed in whole or in part by a 
lithographic process and exceeding 0.020 inch in thickness, are 
classifiable under the provision for printed matter nspf, * * * 
printed on paper in whole or in part by a lithographic process, 
over 0.020 inch thick, in item 274.80, TSUS;; the plastic blisters 
are classifiable under the provision for articles nspf, of rubber or 


plastics, * * * other, in ttem 774.60, TSUS. Headquarters letter 
dated September 20, 1973. (483) 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1115) 


Tue Untrep Srates v. VotKswacen or America, Inc. No. 5511 
(—F.2d—) 


United States Court of Customs and Patent Appeals, April 18, 1974 


Appeal from United States Customs Court, C.D. 4348 
({Affirmed] 


Irving Jaffe, Acting Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Herbert P. Larsen for the United States. 
Joseph F. Donohue (Donohue and Shaw) attorney of record, for appellee. 


[Oral argument April 1, 1974 by Mr. Larsen and Mr. Donohue] 


Before Markey, Chief Judge, Rich, Batpwin, LANE and MILLER, Associate 
Judges. 


Per CourramM. 

This appeal is from the decision and judgment of the United States 
Customs Court, First Division, 68 Cust. Ct. 122, C.D. 4348, 340 F. 
Supp. 983 (1972). The court sustained the importer’s protest against 
the classification of two types of paint respectively containing 33 and 
33-42 per cent of alkyd resin under TSUS item 409.00 as “mixtures” 
in whole or in part of benzenoid products, holding the importations 
properly classified under TSUS item 405.25 as benzenoid “plastics 
material.” We affirm. 

We find no error in the decision of the First Division or in the learned 
opinion which accompanied it. We therefore adopt the reasoning of 
the trial court and affirm its decision and judgment. 


15 
537-663—74——_3 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Nils A. Boe 
Judges 


Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Edward D. Re 
Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decisions 


(C.D. 4510) 
Unitep Sitver & Curtery Co. v. Untrep Srates 
Handles 


Court No. 67/8290 


Port of Los Angeles 
{Judgment for plaintiff.] 
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(Decided April 8, 1974) 


Stein and Shostak (Leonard M. Fertman of counsel) for the plaintiff. 
Carla A. Hills, Assistant Attorney General (James Caffentzis, trial attorney), 
for the defendant. 


Ricuarpson, Judge: The merchandise at bar, consisting of stain- 
less steel 3 and 9 piece carving sets, was classified in liquidation 
under item 651.75, TSUS, at the duty rates of 29.891 and 35.577 per 
centum ad valorem, respectively. It is claimed by the plaintiff-importer 
that the merchandise should be classified as sets under item 651.75, 
TSUS, at the duty rate of 2 cents plus 12.5 per centum ad valorem. 

In its complaint plaintiff alleges, among other things, that the sub- 
ject merchandise is similar in all material respects to the merchandise 
the subject of Jmport Associates of America, Fraser’s Inc. v. United 
States, 56 CCPA 100, C.A.D. 961 (1969), and further, requests that 
judgment issue directing the district director to reliquidate the in- 
volved entry under item 651.75, TSUS, in accordance with its claim. 
In its answer the defendant admits all of the allegations of the com- 
plaint, and consents to the entry of judgment overruling the manner 
of assessment of duty by the district director and sustaining plaintiff’s 
claim as to “Stainless Steel 3 pes. Carving Set” and “Stainless Steel 
9 pes. Carving Set”. 

In the case cited in the complaint the merchandise consisted of flat- 
ware sets of various kinds of knives, forks, and spoons imported from 
West Germany and Japan which were classified in liquidation under 
item 651.75, TSUS, and assessed with duty at the ad valorem equiva- 
lent of the highest specific or compound rate applicable to any article 
in the set. The Customs Court sustained the protest lodged against the 
duty assessment, and held that the specific or compound rate of duty 
which is the highest for any article in the set if imported alone should 
be used in determining the duty and not the ad valorem equivalent, 
and also held that the applicable specific duty should be assessed 
against each article in the set. In sustaining the Customs Court’s de- 
termination as against the importer’s contention that the specific duty 
assessment should be made against the set rather than against each 
article in the set, the Court of Customs and Patent Appeals said: 


* * * This item [651.75] describes a set, with stated exceptions, 
as including two or more tools, knives, forks, spoons, or other 
articles provided in the varying rate provisions in schedule 6, part 
3, subpart E. While these articles are susceptible to set combina- 
tions, they are nevertheless separate and distinct articles with 
distinct functions in themselves. Their combination in a set or 
complementary use in nowise militates against or depreciates their 
separate functions or individual identity. If these articles are im- 
ported separately, each would be subject to the applicable specific 
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or compound rate * * *. We agree with appellee that when Con- 
ress set a specific rate followed by the word each, in the particu- 
ar context under consideration, it must have meant each article in 
the set. 

In the instant case defendant admits that the merchandise at bar 
is similar in all material respects to the merchandise the subject of the 
cited case. Consequently, since the pleadings fail to raise any triable 
issue in the case the necessity for further proceedings in this action 
is obviated. 

Judgment will be entered herein in plaintiff’s favor pursuant to rule 
11.5(b) (2) of the rules of this court adjudging that the merchandise 
herein is properly dutiable under item 651.75, TSUS, as sets at the 
duty rate of 2 cents each, plus 12.5 per centum ad valorem. 


(C.D. 4511) 


Untirep Stuver & Cutiery Co. v. Untrrep States 
Handles 
Court Nos. 69/22175 and 69/27173 


Port of Los Angeles 
(Judgment for plaintiff. ] 


(Decided April 8, 1974) 


Stein € Shostak (Leonard M. Fertman of counsel) for the plaintiff. 


Carla A. Hills, Assistant Attorney General (James Caffentzis, trial attorney), 
for the defendant. 


Ricwarpson, Judge: The merchandise at bar, identified as “54 pe. 
Stainless Flatware, ‘Cordova’ ”, was classified in liquidation under 
item 651.75, TSUS, at the duty rate of 23.026 per centum ad valorem. 
It is claimed by the plaintiff-importer that the merchandise should be 
classified as sets under item 651.75, TSUS, at the duty rate of 1 cent 
each plus 12.5 per centum ad valorem. 

In its complaints plaintiff alleges, among other things, that the sub- 
ject merchandise is similar in all material respects to the merchandise 
the subject of Jmport Associates of America, Fraser’s Inc. v. United 
States, 56 CCPA 100, C.A.D. 961 (1969), and further, requests that 
judgment issue directing the district director to reliquidate the in- 
volved entry under item 651.75, TSUS, in accordance with its claim. 
In its answers the defendant admits all of the allegations of the com- 
plaints, and consents to the entry of judgment overruling the manner 


of assessment of duty by the district director and sustaining plaintifi’s 
claim. 
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In the case cited in the complaints the merchandise consisted of 
flatware sets of various kinds of knives, forks, and spoons imported 
from West Germany and Japan which were classified in liquidation 
under item 651.75, TSUS, and assessed with duty at the ad valorem 
equivalent of the highest specific or compound rate applicable to any 
article in the set. The Customs Court had sustained the protest lodged 
against the duty assessment, holding that the specific or compound 
rate of duty which is the highest for any article in the set if imported 
alone should be used in determining the duty and not the ad valorem 
equivalent, and also holding that the applicable specific duty should 
be assessed against each article in the set. This latter holding of the 
Customs Court was sustained in the cited case on appeal to the Court 
of Customs and Patent Appeals as against the importer’s contention 
in the appellate court that the specific duty assessment should be made 
against the set rather than against each article in the set. 

In the instant case defendant admits that the merchandise at bar is 
similar in all material respects to the merchandise the subject of the 
cited case. Consequently, since the pleadings fail to raise any triable 
issue in the case the necessity for further proceedings in this action is 
obviated. 

Plaintiff’s claim for classification of the subject merchandise under 
item 651.75, TSUS, as sets at the duty rate of 1 cent each plus 12.5 per 
centum ad valorem is sustained. Judgment will be entered herein 
accordingly. 


(C.D. 4512) 
Exuisir Sarss, Inc. v. Untrep States 
(Amico, Inc.) 


On Cross-Motions for Summary Judgment 
Court Nos. 69/14611 and 69/21988 
Port of Philadelphia 
[Plaintiff’s motion granted.] 
(Dated April 9, 1974) 


Allerton deC. Thompkins for the plaintiff. 


Carla A. Hills, Assistant Attorney General (Robert B. Silverman, trial attor- 
ney), for the defendant. 


Newman, Judge: The issue in these two consolidated protests con- 
cerns the proper tariff classification of certain toy caricatures, invoiced 
as “Mister Egg Head”, imported from Japan in 1968. 
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The articles were classified under item 737.90 of the Tariff Schedules 
of the United States (TSUS) as toys, not specially provided for, not 
having a spring mechanism, and assessed with duty at the rate of 31 per 
centum ad valorem. Plaintiff claims that the articles are properly duti- 
able at the lower rate of 18.5 per centum ad valorem under the pro- 
vision in item 737.35, TSUS, for toy figures of animate objects. 


The pertinent portions of the tariff schedules read : 
Schedule 7, part 5, subpart E: 
Subpart E headnotes: 


* & * * * * 
2. For the purposes of the tariff schedules, 
a “toy” is any article chiefly used for the 
amusement of children or adults. 


Classified under: 


* * * 


737.90 Toys, and parts of toys, most specially 
provided for: Toys having a spring 
mechanism pal Sin 
Other 31% ad val. 


Claimed under: 
Toy figures of animate objects (except (dolls) : 


Not having a spring mechanism : 
* % * * * * 


Not stuffed : 
737.35 Wholly or almost wholly of metal. 18.5% ad val. 


The parties agree that there is no genuine issue as to any material 
fact, and have filed cross-motions for summary judgment pursuant to 
rule 8.2. Additionally, defendant has admitted to its amended answer 
that the articles in issue are “toy figures”. The question to be decided, 
in short, has been narrowed by the parties to whether such figures are 
of “animate objects” within the purview of item 737.35, TSUS. 

For the reasons stated hereinafter, plaintiff’s motion is granted, and 
the protests are sustained. 

Plaintiff has submitted a sample of the imported toys, which de- 
fendant concedes is representative. The sample may be described as 
follows: The toy figure consists of a small (about. five inches tall) 
caricature of a fireman, somewhat egg-shaped, but flat on the bottom. 
The metal has been painted to represent human features, clothing and 
a firehose. On the anterior surface of the figure there are three open- 
ings : a tongue permanently protrudes through one opening, which rep- 
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resents the mouth ; and two movable eyes are inside the other two open- 
ings. The head of the fireman occupies more than half of the caricature, 
and there is no distinct neck. A hat on top of the head bears the initials 
“F.D.” (fire department), and a metal rod projects vertically out of 
the hat. The arms extend down the sides of the body, supported by a 
rod passing horizontally through the body. The figure is without visi- 
ble legs, and in lieu thereof, three wheels (two front and one rear) pro- 
trude through openings in the flat bottom of the figure. When the rod 
projecting from the top of the hat is manually depressed and then re- 
leased, a mechanism inside the figure is activated which: (1) causes 
the two front wheels to revolve (the rear wheel is not activated) and 
propel the figure forward when on a flat surface, and (2) causes the 
eyes and protruding tongue to move up and down. 

Plaintiff contends that a caricature of a fireman represents a living 
being, and therefore is a figure of an “animate object” within the pur- 
view of item 737.35, TSUS. 

Defendant, on the other hand, contends that the imported toy at- 
tempts to give human features to an egg-shaped object, rather than 
attempts to be representative of an animate object. 

Further, defendant argues that the imported article differs from 
humans in the following respects: humans do not have a semielliptical 
shape, nor do their heads connect directly to their bodies; the head of 
the human does not comprise one-half to two-thirds of the entire body, 
and the tongue does not permanently protrude; humans do not have 
wheels for propulsion, nor the rod extending out of the top of the 
figure. 

I agree with plaintiff’s position that the imported toys are carica- 
tures * of an animate object (a fireman), and that such caricatures are 
properly dutiable under item 737.35, TSUS. 

Significantly, item 737.35 does not cover simply figures of animate 
objects, but toy figures of animate objects. Pursuant to headnote 2, 
schedule 7, part 5, subpart E, “toys” are articles chiefly used for 
amusement. Obviously, the caricatural form of the fireman contributes 
substantially to its amusement value. In brief, inasmuch as item 737.35 
was intended to cover toy figures of animate objects, which must be 
chiefly used for amusement, and since caricaturés are not expressly 
excluded from the statute, I have concluded that caricatures of ani- 
mate objects, such as those involved in this case, are within item 737.35. 

In Sports Specialties Corp. v. United States, 65 Cust. Ct. 550, C.D. 
4137 (1970), the court held, without discussion, that the Government’s 


*Webster’s Third New International Dictionary (1966) provides the following definition 
of the word “caricature” : 


caricature * * * la: exaggeration by means of deliberate simplification and often 
ludicrous distortion of parts or characteristics * * * 
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classification of various caricatures, representing or symbolizing major 
league baseball players, was correct. 

Moreover, I have noted that the Bureau of Customs has ruled that 
a cartoon-type horse, consisting of twisted flexible wire covered with 
solid plastic, permitting the article to be twisted into a variety of 
shapes and poses, is classifiable under the provision for toy figures 
of animate objects. 100 Treas. Dec. 732, T.D. 56516(193) (1965). 

Defendant has cited Lewis Galoob Co. v. United States, 66 Cust. 
Ct. 484, C.D. 4239 (1971) and Louis Marz & Co., Inc. v. United States, 
66 Cust. Ct. 139, C.D. 4183 (1971) as pertinent to the issue here. 

In Galoob, battery-operated “Swivel-O-Matic” astronauts consist- 
ing of mechanical robots were held not to be dutiable as toy figures 
of animate objects within the purview of item 737.35, TSUS, since 
the term “figures of animate objects” includes only those figures which 
represent living beings. The presence of a human face in the robots 
was held immaterial, Judge Maletz stating (66 Cust. Ct. at p. 486) : 


* * * Put otherwise, the addition of “facial” features to what 
otherwise represents a robot or inanimate being is not sufficient to 
transform the present article into a figure of an animate object for 
the reason that the article does not represent any living being. * * * 


Galoobd is plainly distinguishable from the present case, since unlike 
a mechanical robot, a fireman is indeed an animate object. The rod 
extending from the top of the article and the wheels are merely at- 
tributes of, and incidental to, the toy nature of the article. 

Marz involved the proper tariff status of certain toys invoiced as 
“Mechanical Hopping Munchie Mellon Series”, which were described 
by Judge Maletz as follows (66 Cust. Ct. at p. 140): 


The imported article is shaped in the form of a stubby bullet 
atop extremely short legs and highly elongated feet. Each figure 
(depending on the model) is a small representation of a water- 
melon, a corn or a banana with the added characteristic of having 
painted or included thereon cartoon-type facial features, such as 
eyes, eyebrows, nose and mouth. [Footnote reference omitted. ] 
This is done in such a manner as to make the bullet-shaped por- 
tion of the melon, corn or banana resemble both a head and a body. 
On the right-hand side of each figure is a key which winds a 
spring mechanism that is contained in the interior. Activation 
of the spring mechanism causes the toy to hop on its elongated 
feet in a highly amusing manner. 


After reviewing definitions of the terms “animate” and “figure”, 
Judge Maletz concluded that the phrase “figures of animate objects” 
in the TSUS “must be read to mean forms or representations of 
humans or animals”. Based upon that construction of the statute, it 
was observed (66 Cust. Ct. at 143) : 
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From what has been said, the necessary conclusion is that the 
present importations representing as they do a melon, a corn and 
a banana with facial features added are not figures of animate 
objects since they do not represent any living being. Moreover, 
the only witness who testified at trial—plaintiff’s assistant import 
manager who participated in the development of the importa- 
tions—readily agreed that were it not for these facial features, 
the importations would have simply represented a plain water- 
melon, a banana or a corn. Just as the addition of “facial” features 
to a toy truck, for example, will not turn it into a toy figure of an 
animate object, the addition of facial features to what otherwise 
admittedly represents a melon, banana or corn is scarcely sufficient 
to transform the article into a figure of an animate object. For in 
neither case does the article represent an animate being. * * * 
[Emphasis added. ] 

Marz, too, is clearly distinguishable from the instant case. While the 
toy here was invoiced as “Mister Egg Head”, it plainly does not repre- 
sent an egg transformed into a fireman by paint and the other features. 
Thus, the fireman here is not analogous to the watermelon, banana, and 
corn figures in Marz, which represented plant life with human 
characteristics. 

In summary, while I agree with the holdings in Galoob and Marx 
that the provision in the tariff schedules for “figures of animate ob- 
jects” refers to representations of humans or animals, I find those 
cases distinguishable on their facts from the present case. Moreover 
the fireman, although in the form of a caricature, represents a human 
being, and consequently falls within the criterion of an animate object 
as enunciated in Galoobd and Mare. 

It is hereby Orverep: 

1. Plaintiff’s motion for summary judgment is granted. 

2. Defendant’s cross-motion for summary judgment is denied. 

3. The district director of customs at the port of Philadelphia is 
directed to reliquidate the entries covered by the protests in this case 
respecting the items identified on the invoices as “Mister Egg Head” 
at the rate of 18.5 per centum ad valorem pursuant to item 737.35, 
TSUS, as modified by T.D. 68-9. 


(C.D. 4513) 


Sexectite Co., Inc. v. Unrrep Srates 


Stone products 


Polished marble pieces, 1’0’’ x 1’0’’ x 34’, one edge of which has 
been beveled in such a way that when two pieces are fitted together 
at the beveled ends, a quirk miter corner is formed, held properly 

537-663-744 
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classified under item 514.81, Tariff Schedules of the United States, 
as marble articles, not specially provided for, rather than under item 
514.65, as marble slabs, rubbed or polished in whole or in part. 


Marsre, Quirk Mirerep—S.ass 


Under the definition in headnote 2, schedule 5, part 1C, Tariff 
Schedules of the United States, the term “slabs” is limited to flat 
stone pieces of certain dimensions, whether or not cut to size, rubbed 
or polished, “the edges of which have not been beveled, rounded or 
otherwise processed except such processing a: may be needed to 
facilitate installation as tiling or veneering in building construc- 
tion.” 

Marble pieces which have been beveled for the purpose of creating 
articles which will fit together to form quirk mitered corners, not for 
ease of handling or to facilitate installation, are not “slabs” under 
the definition; they are stone pieces cut to a particular shape for a 
particular use. 

Court No. 68/48202 


Port of Los Angeles 


[Judgment for defendant. ] 


(Decided April 12, 1974) 


Glad, Tuttle € White (Edward N. Glad of counsel) for the plaintiff. 
Carla A. Hills, Assistant Attorney General (David A. Ast and Bernard J. 
Babb, trial attorneys), for the defendant. 


Rao, Judge: The merchandise involved in this case consists of 
quirk mitered polished marble pieces, 1’0’’ x 1’0’’ x 3¢’’. It was 
assessed with duty at 21 per centum ad valorem under item 514.81, 
Tariff Schedules of the United States, as marble articles, other than 
slabs. It is claimed to be dutiable at 7 per centum ad valorem under item 
514.65, as slabs, rubbed or polished in whole or in part. 

The pertinent provisions of the tariff schedules are as follows: 

Schedule 5, part 1: 


Subpart C. —- Stone and Stone Products 


Subpart C headnotes: 


Ba a * a * x * 

2. The term “slabs” (items 514.61 and 
514.65) embraces flat stone pieces, not over 
2 inches in thickness, having a facial area 
of 4 square inches or more, whether or not 
cut to size and whether or not one or 
both surfaces have been rubbed or pol- 
ished, the edges of which have not been 
beveled, rounded or otherwise processed 
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except such processing as may be needed to 
facilitate installation as tiling or veneer- 
ing in building construction. 
* * * He os a Hs 
Marble, breccia, and onyx, and articles of 
one or more of these substances : 
a * 1 Bd * ae x 
Slabs : 
* * x BY * * * 
514.65 Rubbed or polish in whole or in 
part ad val. 
514.81 21% ad val. 

The record presented consists of the testimony of two witnesses and 
three exhibits. 

Plaintiff’s witness was Robert Clarke, estimator, draftsman, and 
supervisor for Selectile Co., Inc., which is in the business of installing 
tile and marble. He had been with that firm for 6 years and had previ- 
ously been employed by other firms doing approximately the same 
thing. His duties include using architectural plans to prepare pricing 
bids to the subcontractor, closing these transactions, and supervising 
field work on job sites. He had engaged in some 2000 marble, granite, or 
tile installations, spending about 25 percent of his time at construction 
sites. He did not install marble, but had supervised its installation and 


knew how it was done. His function is basically inspection. He has been 
familiar with the term “quirk miter” throughout his working experi- 
ence. 


Defendant called William James Miranda, a bricklayer-stone mason 
and the business agent for the Bricklayers, Stone Masons, Calkers and 
Block Layers Union in Los Angeles. He had installed marble over a 
period of 11 years at about 15 large construction sites, and was familiar 
with the term “quirk miter.” 

In exhibit 1, “Defendant's Response to Plaintiff’s Request for Ad- 
missions,” defendant admitted that the marble articles involved herein 
were not classified as marble slabs because the edges were quirk mi- 
tered and that had they not been quirk mitered, they would have been 
classified as marble slabs. It denied that quirk mitering was a process 
needed to facilitate installation of marble slabs in building construc- 
tion and claimed that a quirk miter was an architectural decorative 
feature. 

Exhibit 2 consists of two pieces of marble which illustrate what a 
quirk miter is. They are apparently not samples of the imported mer- 
chandise since they are 3% inch thick. One edge of each piece has been 
beveled from the unpolished surface to about 14 inch from the polished 
surface. From that point to the polished surface, the edge is at right 
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angles to the polished surface and is itself polished. When the beveled 
edges of the two pieces are fitted together, a corner is produced, but the 
polished edges form a small recess instead of a sharp corner. Accord- 
ing to the witness Miranda, the edges are cut at the mill with a dia- 
mond tipped saw. 

Exhibit A is a drawing by Mr. Miranda, depicting, in addition to a 
quirk miter corner, a miter or stone corner, and a butt corner. 

From exhibit A and the testimony, it appears that each edge forming 
a stone miter is cut at an angle from the back to the front surface so 
that the pieces fit together closely and form a pointed corner. 

As to the butt corner, it appears that the edges of the pieces are left 
square and are butted at the back edge, leaving a recess of the same 
dimension as the thickness of the marble. 

Both witnesses said that marble corners may be formed by a quirk 
miter, stone miter, or butt corner. 

The witnesses described two methods of installing marble: Where 
the marble piece is in excess of 1 square foot, it is mechanically tied 
to the structure by drilling a hole into the edge of the stone, putting 
copper or brass wire into the hole and tying it back to the structure. If 
it is less than 1 square foot or less than 15 pounds in weight, it can be 
installed with mastic, a material-like glue which is spread on the back 
of the marble and on the wall, thus affixing the marble to the wall. 
First, the corner pieces are set in both directions. The corner does not 
have to be square, 90 degrees, but could be 45 degrees, depending on 
the needs of the job. After the corner is set, the stone mason proceeds 
with the regular laying out of the bond and the marble, keeping the 
marble plumb and level. Generally, the architect or contractor speci- 
fies the method to be used. For the lighter units, some form of the 
mastic system would be designated. 

Mr. Clarke testified that a quirk miter has two purposes, one to facil- 
itate setting the stone, and the other for a nicer appearance. It also 
hides the thickness of the marble being used. He said that where a 
piece is quirk mitered, the edges of the stone can be drilled, thus elim- 
inating the necessity for a lace anchor or tunnel to be drilled in the back 
of the stone. According to the witness, when one piece butts against 
another, a lace anchor is required. He called that joint a stone miter 
and said the corner itself must be arrised or swiped. In his opinion, a 
quirk miter corner is easier to install because there is more leeway in 
setting it; it can be opened slightly in case the wall is not plumb or 
square ; the joint can be widened on one side. In his experience 70 per- 
cent of the installation jobs are quirk mitered. He knew of nothing 
that is ever done to the edge of marble, other than quirk mitering, 


which is needed to facilitate installation as tiling or veneering in build- 
ing construction. 
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Mr. Miranda testified that a piece of marble with a squared edge 
and no mitering can be installed but that to make a finished job, the 
corner would have to be either quirk mitered or stone mitered. The 
owner would not like a butt corner because it would be clumsy looking 
and have a harsh appearance. The joints should narrow at the corner 
to match those that are down the center of the wall. 

Mr. Miranda’s testimony as to whether it is easier to install a piece 
of marble that has been quirk mitered was somewhat contradictory: 
He said first that it was easier to install a quirk mitered piece. Then 
he said that to the craftsman it did not matter whether the corner was 
quirk mitered or butt joined insofar as the labor of laying and install- 
ing it was concerned; the method of application was identical; the 
process and the difficulty were the same. 

When asked to explain, he stated : 


The benefit in using a quirk miter is when the owner of the 
building and the architect come to look at the job, the mason 
would be satisfied that he had the best unit to lay on the corner, 
which would be the quirk miter, and the satisfaction in doing the 
job the accepted trade way would help the mason in his daily 
work. * * * The best way to do a marble job on your corner is 
the stone mitered corner or the quirk mitered corner, and in either 
case the mason would be satisfied in doing that. 


Q. Are you saying, then, that a quirk miter aids in the installa- 
tion of marble——A. Yes; it does. 


Q. [Cont’g] for a corner?——A. Yes; it does. 


Later he testified that the actual setting in place was not different, 
but that there might be a difference in trimming the corners. The 
mitered corners usually require some handwork, finishing, and calking. 
He also said there was a difference in the time it took to do the job. 
The stone mitered corner takes the most time, because some owners 
like to have the corner look like it is one solid piece and not two pieces. 
With a quirk miter this does not occur since it is a definite corner; it 
shows. He said that butt corners are raw corners which leave a recess 
that is the actual dimension of the unit. Where the pieces are 34 inch 
thick, the recess would measure % inch from each side. The pieces are 
put together, leaving a little line for tolerance at the back edge. 

The quirk miter requires the same installation only the points are 
drawn closer together so that as one looks up the wall, the exposed 
edges all appear identical. The witness said that out of 100 units there 
are times when only 70 may be used because of the workmanship of the 
cutting. In other words, when lining up marble with quirk miters, one 
runs into a problem of tolerance. 

The issue in this case is whether the merchandise is classifiable as 
slabs as defined in headnote 2, schedule 5, part 1C, supra. The definition 
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limits “slabs” to flat stone pieces of certain dimensions, whether or 
not cut to size or rubbed or polished, “the edges of which have not 
been beveled, rounded or otherwise processed except such processing 
as may be needed to facilitate installation as tiling or veneering in 
building construction.” 

This provision was recently before the court in Dushoff Distributing 
Corp. v. United States, 71 Cust. Ct.—, C.D. 4489 (1973), where it was 
held that marble saddles, beveled for safety purposes and not to ease 
handling or aid in installation as thresholds, were not classifiable as 
marble slabs. 

In the course of the opinion the court quoted the following from the 
Tariff Classification Study of November 15, 1960 (schedule 5, p. 24) : 


A very difficult problem arises under the current provisions in 
determining whet!-:r the slabs or tiles have been processed for use 
as lamp bases, table tops, desk sets, etc. In order to make certain 
the intended scope of this provision, the definition specifies that a 
slab may or may not be cut to size and that it may or may not have 
one or both of its surfaces rubbed or polished, but the definition 
does not permit stone pieces to be included if the edges have been 
beveled, rounded, or otherwise processed except for such process- 
ing as may be needed to facilitate installation as tiling or veneer- 
ing in building construction. The headnote is not intended to 
regres from classification as slabs stone pieces the edges of which 
have merely been “eased” for handling purposes. The definition 


will result in the classification of some articles at the higher rate 
of 21 percent ad valorem in item 514.81. This change, however, is 
incidental to necessary clarification. 


The court then said: 


Under the definition, the term “slabs” is limited to flat stone 
pieces, not over 2 inches thick, having a facial area of 4 square 
inches or more, whether or not cut to size and whether or not 
rubbed or polished, the edges of which have not been beveled, 
rounded or otherwise processed. An exception to the requirement 
that the edges not be beveled, rounded or processed is made as to 
“such processing as may be needed to facilitate installation as 
tiling or veneering in building construction.” The exception must 
be strictly construed and not extended to merchandise not clearly 
within its terms. Goat and Sheepskin Import Co. et al. v. United 
States, 5 Ct. Cust. Appls. 178, T.D. 34254 (1914) ; Joleo Impex Co. 
v. United States, 45 Cust. Ct. 6, C.D. 2189 (1960) ; A. Zerkowitz & 
Co., Inc. v. United States, 54 Cust. Ct. 151, C.D. 2525 (1965); 
appeal dismissed 52 CCPA 125 (1965) ; The De Haan Company 
v. United States, 57 Cust. Ct. 39, C.D, 2722 (1966), afd, 55 CCPA 
76, C.A.D. 936 (1968). 


* * * * * * * 


As I read the definition, it limits the processing beyond cutting 
to size and polishing to such as facilitates the placing or setting 
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the stone pieces in question in their final location in the wall, floor 
or ceiling of a building. The Tariff Classification Study points out 
that the exception was intended to allow stone pieces whose edges 
had been “eased” for handling purposes to be classified as slabs. 
There is nothing in the definition or in the legislative history to 
indicate that Congress intended the exception to be read as broadly 
as claimed by plaintiff, to cover processed stone pieces used in 
building construction so long as the processing is necessary to 
complete a floor arrangement or tiling job or avoid delays caused 
by having the work done at the site. To so construe it would 
thwart the purpose of the definition and open the door to more 
litigation. 

Plaintiff argues that there must be some processing which falls 
within the exception, otherwise the language would be useless and 
unnecessary, and that the exception must refer to quirk mitering on 
the theory that there is no other type of processing. In support of this 


proposition, plaintiff relies on Mr. Clarke’s negative answer to the 
question : 


Is there anything to your knowledge that is ever done to the 
edges of marble, other than the quirk mitering, which is needed to 
facilitate installation as tiling or veneering in building construc- 
tion ? 


Mr. Miranda was asked a similar question but his response referred 
to polishing and cleaning the stone and not to what was necessary to 


facilitate installation. 

The Tariff Classification Study, supra, indicates that the purpese of 
the exception was to allow classification as slabs to pieces which had 
been “eased” for handling. An example of this might be the removal 
of the sharp arris by beveling or rounding, as suggested in defendant’s 
reply brief. 

Therefore, plaintiff’s primary argument fails and it must be deter- 
mined whether the merchandise consists of flat pieces the edges of 
which have not been beveled, rounded or processed except to facilitate 

‘the placing or setting the pieces in the wall or to ease handling. 

The evidence establishes that there are several methods of forming 
marble corners in buildings; that each one has its own problems of 
installation; that in general the method of application is the same; 
that a corner will have a different appearance, depending upon 
whether it is a butt joint, a stone miter or a quirk miter; and that one 
reason for using quirk mitered pieces is to give an attractive appear- 
ance to the building. 

The term “miter” is defined as follows: 


Webster’s Third New International Dictionary (1968) : 


miter n. * * * 2a(1) a surface forming the beveled end or edge 
of a piece where a miter joint is made 
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miter v. * * * 2a: to match together in a miter joint (~the 
ends of the boards) : bevel the ends of for the purpose of matching 
together at an angle * * * 


The Reader’s Digest Great Encyclopedic Dictionary (1966) : 
miter n. * * * 6 * * * b The beveled edges that come together 
to form a miter joint. 
miter joint A joint made of two pieces of material whose 
joined ends have been beveled at equal angles as at the corner of a 
picture frame. 

It is evident that the merchandise in the instant case has been bev- 
eled for the purpose of matching the pieces together to form a particu- 
lar type of corner. According to Mr. Miranda, cutting for this purpose 
is difficult and many pieces may have to be rejected because they do not 
form matching units all the way up the wall. The processing was done 
to create articles which would fit together to make quirk mitered cor- 
ners, not for ease of handling or to facilitate installation. Such pieces 
are not slabs; they are articles cut into a particular shape for a par- 
ticular use. 

Under the Tariff Act of 1930, a distinction was made between marble 
used as material to make various articles or kept in stock to be em- 
ployed in a number of kinds of marble installations, and marble which 
was used in its imported condition as a wholly or partly manufactured 
article. Dushoff Distributing Corp. v. United States, supra; John H. 
Faunce Phila., Inc. v. United States, 71 Cust. Ct. —, C.D. 4493 (1973), 
and cases cited. 

The merchandise here is used in its imported condition as quirk miter 
corners. In view of the legislative purpose as noted in the Tariff Clas- 
sification Study, supra, I conclude that it was not the intent of Con- 
gress to broaden the provision for slabs to include stone pieces which 
have been processed beyond ease of handling or installation into arti- 
cles used in their imported condition for a special purpose. 

I find that the merchandise herein does not fall within the definition 
of slab in headnote 2, supra, and was properly assessed with duty under 
item 514.81, supra, as other marble articles, not specially provided for. 

The action is dismissed. Judgment will be rendered accordingly. 





Decisions of the United States 


Customs Court 


Custom Rules Decision 
(C.R.D. 74-5) 


Naacara Trapineo Co. v. Untrep States 


Memorandum to Accompany Order 
Court Nos. 61/8874, 61/8875, 61/9008 
Port of Los Angeles on Administration 
[Motions denied.] 
(Dated April 8, 1974) 


Stein € Shostak (Marjorie M. Shostak of counsel) for the plaintiff. 
Carla A. Hills, Assistant Attorney General (Robert B. Silverman, trial attor- 
ney), for the defendant. 


Ricuarpson, Judge: These are motions by the defendant to dis- 
miss actions for lack of jurisdiction to determine value, on the theory 
of incompleteness in the appraisement in that notice of the appraised 
value did not reach the importer; and to refer the actions to the dis- 
trict director at the port of Los Angeles to take appropriate adminis- 
trative action. 

Three protests covering as many entries were consolidated for trial. 
The importations consist of rubber soled footwear exported from 
Hong Kong and entered at Los Angeles at various times. The entries 
were liquidated on the basis of advanced values. It was claimed that 
the liquidations were illegal and void because notice of appraisement 
was not given as required by statute. 

In a stipulation before the Third Division by and between counsel 
for the respective parties, they agreed that: 


“* * * upon appraisement of these entries the appraised value 
did exceed the entered value of the merchandise and that the 
collector failed to give written notice of appraisement to the 
plaintiff or the consignee or the importer, his agents or to his 
attorney” 
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in accordance with the requirements of section 501, Tariff Act of 1930, 
as amended (19 U.S.C.A. 1501). 

The Third Division in accepting the stipulation as evidence of the 
facts, and upon the authority of 19 U.S.C.A. 1501 and United States 
v. James H. Rhodes & Co., 40 CCPA 1, C.A.D. 448 (1952), held the 
liquidations to be illegal and void. 

In accordance with the provisions of 28 U.S.C.A. 2636(d) the mat- 
ter was remanded to a single judge of this court to determine the 
proper dutiable value of the subject merchandise in the manner pro- 
vided by law. (Nagara Trading Co., Inc. v. United States, 49 Cust. 
Ct. 310, Abs. 67217 (1962).) 

When a liquidation is held to be void because it is based upon an 
appraisement which is void in that notice of appraisement was not 
sent to the importer it is mandatory that the matter be remanded to a 
single judge to determine value. 


The provisions of 28 U.S.C.A. 2636 (d) are: 


“Tf upon the hearing of a protest, the court declares an ap- 
praisement of merchandise made after the effective date of the 
Customs Administrative Act of 1938 to have been invalid or 
void, it shall remand the matter to a single judge who shall deter- 
mine the proper dutiable value of such merchandise in the manner 
provided by this chapter. In such proceeding no presumption of 
correctness shall attach to the invoice or entered values.” (Em- 
phasis added.) 

The plaintiff filed its complaints seeking a reappraisement by a 
single judge in accordance with the remand. Subsequently, the de- 
fendant filed these motions to dismiss, and the plaintiff has not re- 
sponded to the motions to dismiss. 

The defendant’s argument is that the appraisement is incomplete 
and not inwalid or void, citing The New Home Sewing Machine Co. v. 
United States, 62 Cust. Ct. 895, R.D. 11655. (1969), an appeal to re- 
appraisement case in which the court also held that a liquidation was 
void where a notice had been sent erroneously to the plaintiff before 
appraisement. See also Judge Landis, speaking for the majority in 
Pistorino & Co., Inc. v. United States, 67 Cust. Ct. 245 at p. 251, C.D. 
4281 (1971), where the court pointed out that the appeal to reappraise- 
ment in the Vew Home case was taken prior to appraisement as “Cus- 
toms prematurely, and prior to appraisement, had given the importer 
notice that the appraisement had already been made when in fact it 
had not”, and restated that the liquidation in the said case was void. 
The Court of Customs and Patent Appeals did not pass upon the Vew 
Home case when it was before it collaterally in National Silver Co. v. 
United States, 59 CCPA 185, (see p. 190), C.A.D. 1064, 463 F. 2d 
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1387 (1972). The authority cited in the Vew Home case for support of 
the procedure of sending a case back to the appraiser to mail a notice 
of appraisement on the theory of incompleteness of appraisement, 
Alfred Dunhill of London, Inc. v. United States, 22 Cust. Ct. 209, 
C.D. 1178 (1949), did hold “that the appraisement was incomplete 
[where notice had not reached the importer], and that a proper notice 
of appraisement should be sent to the plaintiff so that the appraisement 
may be completed and plaintiff be given an opportunity, if it so desires, 
to file an appeal for reappraisement.” The Government advanced the 
same “incompleteness of appraisement” theory citing the Alfred Dun- 
hill of London, Inc. case, three years later in 1952, in the case of United 
States v. James H. Rhodes & Co., supra, before the Court of Customs 
and Patent Appeals. However, the theory was rejected and the court 
followed the mandatory requirements of the statute and held that 
where there has been a liquidation upon a void appraisement there 
should be a “day in court.” 

Also, the Vew Home case was a reappraisement case. The involved 
cases being protests matters in a remand to a single judge to find 
value status, at the time Public Law 91-271 became effective, Octo- 
ber 1, 1970, they are deemed, under rule 14.9(b) (2), trials which had 
been commenced prior to October 1970, and are governed by practices 
and procedures in effect prior to October 1, 1970. The plaintiff has not 
responded to the motions to dismiss, but the judge in Motion Part has 
no authority to set aside a remand order by a Division entered pur- 
suant to the request of both parties in a stipulation which was in con- 
formity with mandatory statutory procedure in protest matters as 
required by 28 U.S.C.A. 2636(d) ; and dismiss the cases for “incom- 
pleteness of appraisement” and refer them to the district director of 
customs for proper administrative action. 

The defendant’s motions to dismiss for lack of jurisdiction are 
denied. 
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Index 


US. Customs Service 


Abstracts of Customs Service decisions : 


Marking 

United Kingdom, abbreviation, marking of country of 

origin 
Tariff Classification 

Appliances, electromechanical, Denture cleaner and 
sterilizer 

Banding, Plastics articles, nspf 

Boxes, pallet, bulk fruit. Containers, of wood, designed for 
use in the harvesting of fruits and vegetables 

Carriage cycle and adult chain-driven tricycle. Machines, 
nspf, four-wheel, chain-driven 

Coated fabrics. Fabric of textile materials 

Containers, of wood, designed for use in the harvesting of 
fruits and vegetables. Pallet boxes, bulk fruit. 

Cuff, inflatable. Medical instruments and apparatus 

Denture cleaner and _ sterilizer. Electromechanical 
appliances 

Edam and Gouda cheeses. Cheese power, Edam and Gouda-__ 

Electromechanical appliances. Denture cleaner and sterilizer 

Fabric of textile materials. Coated fabrics 

Fruit, bulk, pallet boxes. Containers, of wood, designed for 
use in the harvesting of fruits and vegetables 

Gouda cheeses, Edam. Cheese powder, Edam and Gouda__-__ 

Machines, nspf. Four-wheel, chain-driven carriage cycle and 
adult chain-driven tricycle 

Materials, fabrics of textile. Coated fabrics 

Materials, textile, articles of. Poultry rings. 

Medical instruments and apparatus. Inflatable cuff. 

Pallet boxes, bulk fruit. Containers, of wood, designed for use 
in the harvesting of fruits and vegetables 

Plastie articles, nspf. Banding. 

Powder, cheese, Gouda and Edam. Edam and Gouda cheeses_ 

Sterilizer, denture cleaner. Electromechanical appliances__-_ 

Shirts. Wearing apparel, of textile materials 

Textile materials, articles of. Poultry rings 

Textile materials, fabric of. Coated fabrics 

Textile materials, wearing apparel, of. Shirts 

Wearing apparel, of textile materials. Shirts 


T.D. No. 


74-130(1) 


74-130 (5) 
74-130(9) 


74-130 (3) 


74-130(7) 
74-130(6) 


74-130 (3) 
74-130(8) 


74-130(5) 
74-130 (4) 
74-130(5) 
74-130 (6) 


74-130(3) 
74-130 (4) 


74-130(7) 
74-130 (6) 
74-130(2) 
74-130(8) 


74-130(3) 
74-130(9) 
74-130 (4) 
74-130 (5) 
74-130(10) 
74-130 (2) 
74-130 (6) 
74-130(10) 
74-130(10) 
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Bonds, approved and discontinued : 
Bonded Carriers 74-132 
Consolidated Aircraft bond (air carrier blanket bond) 74-134 


Cotton Textiles, restriction on entry : 
Colombia; certain categories 74-135 
Socialist Federal Republic of Yugoslavia 74-136 


Countervailing duties ; sugar content of certain articles from Australia 74-133 


Reimbursable services ; excess cost of preclearance operations effective 
with the pay period beginning May 12, 1974 74-131 


Court of Customs and Patent Appeals 


The United States v. Volkswagen of America, Inc. : 
Mixtures; classification 


Customs Court 


Administration ; jurisdiction, motion to dismiss for lack of, C.R.D. 74-5 
Appraisement incomplete and not invalid or void; value, court without jurisdic- 
tion to determine, C.R.D. 74-5 


Caricature of fireman ; toy figures of animate objects, C.D. 4512 
Carving sets ; sets, C.D. 4510 
Consent to entry of judgment ; issue, no triable, C.D.’s 4510, 4511 
Construction : 
Bureau of Customs Ruling, T.D. 56516(193) (1965), C.D. 4512 
Rules of the U.S. Customs Court: 
Rule 8.2, C.D. 4512 
Rule 11.5(b) (2), C.D. 4510 
Rule 14.9(b) (2), C.R.D. 74-5 
Tariff Schedules of the United States: 
Item 514.65, C.D. 4513 
Item 514.81, C.D. 4513 
Item 651.75, C.D.’s 4510, 4511 
Item 737.35, C.D. 4512 
Item 737.90, C.D. 4512 
Schedule 5, part 1, subpart C, headnote 2, C.D. 4513 
Schedule 7, part 5, subpart E, headnote 2, C.D. 4512 
U.S. Code, title 28, sec. 2636 (d), C.R.D. 74-5 
Cross-motions for summary judgment, C.D, 4512 


Definition (see Words and phrases) 


Fireman, caricature of ; toys, not specially provided for, C.D. 4512 
Flatware, stainless ; sets, C.D. 4511 


Issue, no triable ; consent to entry of judgment, C.D.’s 4510, 4511 


Judge in Motion Part ; remand order by Division, C.R.D. 74-5 





INDEX 


Jurisdiction, motion to dismiss for lack of : 
Administration, C.R.D. 74-5 
Single judge sitting in reappraisement, C.R.D. 74-5 


Legislative history; Tariff Classification Study, 1960, Explanatory and Back- 
ground Materials, schedule 5, C.D. 4513 

Liquidation premature, illegal, null and void ; notice of appraisement, not received, 
written, C.R.D. 74-5 


Marble: 
Articles, not specially provided for ; stone products, C.D. 4513 
Pieces, quirk mitered polished ; slabs rubbed or polished in whole or in part, 
marble, C.D. 4513 
Motion to dismiss for lack of jurisdiction; protest matter in remand to single 
judge, C.R.D. 74-5 


Notice of appraisement, not received, written; liquidation premature, illegal, 
null and void, C.R.D. 74-5 


Pleadings ; triable issue, no, C.D.’s 4510, 4511 

Processing ; slabs, C.D. 4513 

Protest matter in remand to single judge; motion to dismiss for lack of jurisdic- 
tion, C.R.D. 74-5 


Reappraisement by single judge, complaint seeking; remain to single judge 
sitting in reappraisement, C.R.D. 74-5 
Remand: 
Order by Division ; judge in Motion Part, C.R.D. 74-5 
To single judge sitting in reappraisement; reappraisement by single judge, 
complaint seeking, C.R.D. 74-5 


Sets: 
Carving sets, C.D. 4510 
Flatware, stainless, C.D. 4511 
Single judge sitting in reappraisement ; jurisdiction, motion to dismiss for lack of, 
C.R.D. 74-5 
Slabs: 
Processing, C.D. 4513 
Rubbed or polished in whole or in part, marble; marble pieces, quirk mitered 
polished, C.D. 4513 
Stone products; marble articles, not specially provided for, C.D. 4513 
Summary judgment, cross-motions for, C.D. 4512 


Toy figures of animate objects ; caricature of fireman, C.D. 4512 
Toys, not specially provided for ; fireman, caricature of, C.D. 4512 
Triable issue, no; pleadings, C.D.’s 4510, 4511 


Value, court without jurisdiction to determine; appraisement incomplete and not 
invalid or void, C.R.D. 74-5 


Words and phrases : 
Caricature, C.D. 4512 
Miter, O.D. 4513 
Miter, joint, C.D. 4513 
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